STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

IN RE: | RVING ELLSWORTH, Case No. 04-0701EC

Respondent .

N N N N

RECOMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Decenber 1, 2004, and January 18, 2005, in St. Petersburg,
Fl orida, before Susan B. Harrell, a designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For the Advocate: Janmes H Peterson, I1l, Esquire
O fice of the Attorney Cenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

For Respondent: Mark Herron, Esquire

Messer, Caparello & Self, P.A
Post Office Box 1876
Tal | ahassee, Florida 32302-1876

STATEMENT OF THE | SSUES

Whet her Respondent vi ol ated Subsection 112.3143(3)(a),

Florida Statutes (2002),! and, if so, what penalty shoul d be

r ecommended.

PRELI M NARY STATEMENT

On July 29, 2003, the Florida Conmm ssion on Ethics
(Commi ssion on Ethics) entered an Order Finding Probable Cause

to believe that Respondent, Irving Ellswrth (Ellswrth), as a



menber of the Treasure Island Cty Conm ssion, violated
Subsection 112.3143(3)(a), Florida Statutes, by voting in his
official capacity on Resolution No. 02-48 and the resulting
ordi nance. The matter was referred to the Division of

Adm ni strative Hearings on March 1, 2004, for assignnent to an
adm nistrative |law judge to conduct a final hearing.

The case was initially set for hearing on August 24, 2004.
As a result of an unopposed notion for continuance, the final
heari ng was reschedul ed for Decenber 1, 2004. The parties were
unable to conplete the hearing on Decenber 1, 2004, and the
final hearing was reconvened on January 18, 2005.

The parties entered into a Joint Prehearing Stipulation and
admtted to certain facts contained in Section E of the Joint
Prehearing Stipulation, which are included in this Reconmended
Order to the extent they are rel evant.

At the final hearing, the parties entered into evidence
Joint Exhibits 1 through 33. The Advocate for the Comm ssion on
Et hi cs (Advocate) submitted Advocate's Exhibits 1 through 7,
which were admitted in evidence. Respondent's Exhibits 1 and 2
were admtted in evidence. The follow ng w tnesses were called
by the Advocate: Lynn Rosetti, Sidney A Rice, Irving
El | sworth, Christopher Anderson, Janes Denhardt, and Tim
Ferguson. Respondent testified on his behalf and called Charles

Coward as a W tness.



The Transcript of the portion of the final hearing held on
January 18, 2005, was filed on May 3, 2005. A copy of the
Transcript of the portion of the final hearing held on
Decenber 1, 2004, was filed by Petitioner on Cctober 31, 2005.
The court reporter filed the original of Transcript of the
portion of the final hearing held on Decenber 1, 2004, on
Novenber 14, 2005.

The parties agreed at the final hearing to file their
proposed recomended orders on or before June 1, 2005. On
May 10, 2005, the parties filed a Joint Mtion for Extension of
Enl argenent of Time to Submt Proposed Reconmended Orders. The
notion was granted, and the tinme was extended to June 15, 2005.
The parties tinely filed their proposed recommended orders,
whi ch have been considered in rendering this Recormended Order.

FI NDI NGS OF FACT

1. Ellsworth served as a nmenber of the Treasure |sland
City Conmm ssion from 1998 to 2004.

2. Elswrth is subject to the requirenments of Part 111,
Chapter 112, Florida Statutes, the Code of Ethics for Public
O ficers and Enpl oyees for his acts and om ssions during his
tenure as a city comm ssioner for the City of Treasure Island
(City or Treasure Island).

3. Agnes Rice is presently one of the |argest private |and

owners on Treasure Island. She owns property north of 127th



Avenue. The portion of her properties north of 127th Avenue and
east of Gulf Boulevard is known as "Kingfish Point." Her
property north of 127th Avenue and west of @ulf Boul evard is
known as the Rock House property. Ms. Rice has ownership
interests in at | east two corporations doi ng busi ness at

Ki ngfish Point: John's Pass Marina, Inc., and Gator's on the
Pass, Inc. John's Pass Marina, Inc., also owns |and on Kingfish
Poi nt .

4. Ms. R ce hired an attorney, Tim Ferguson (Ferguson),
who al so had a naster's degree in urban regional planning, to
assi st her in finding out the highest and best use for her
properties on the north end of Treasure Island. Ferguson becane
a menber of Ms. Rice's advisory board, consisting of three
attorneys, an accountant, and her son, Sid Rice. The advisory
board had di scussions with Ms. Rice about assenbling her
properties on Kingfish Point.

5. Ms. Rice retained Ferguson to go before the City
Conmmi ssion and to neet with City officials to try to change the
City's Land Devel opnent Regul ations (LDRs) to gain nore flexible
| and use for her properties. Thereafter, Ferguson actively
| obbi ed his ideas for anendnents to the LDRs on behal f of
Ms. Rice before City officials in public neetings, as well as
i ndi vidual nmeetings with Gty officials and City Conm ssioners.

At the sane tinme, Ferguson was | obbying for anendnents to the



LDRs on behal f of 13 other clients. Wen Ferguson appeared
before the Gty Conm ssion concerning the anmendnents to the
LDRs, he stated that he represented Agnes Rice as well as other
property owners.

6. In January 24, 2000, Ferguson net with Lynn Rosetti
(Rosetti) and Gty Manager Chuck Coward to discuss things that
could be done with the Rice property at the north end of
Treasure Island. On January 30, 2000, Ferguson and Sid Rice net
with Rosetti and the Cty manager to di scuss sonme kind of hotel
or resort that included m xed uses such as a m x of conmerci al,
residential, and hotel. Ferguson and Rice al so inquired about
the possibility of vacating a right of way and about a hei ght
vari ance.

7. Thereafter, Ferguson had neetings with Rosetti and the
City manager on July 17, 2000; August 3, 2000; August 4, 2000;
April 4, 2001; Cctober 30, 2001; April 25, 2002; and May 7,
2002. Ferguson wanted anendnents to the LDRs that all owed
nm xed-use devel oprment, hei ght incentives, devel opnent agreenents
and planned community devel opnment. He provided input to the
City officials on those issues. Sone of Ferguson's suggestions
were later incorporated into anendnents to the LDRs.

8. In April 2002, City staff presented to the mayor, the
City Conmi ssion, and the Treasure Island Pl anni ng and Zoni ng

Board (Pl anning and Zoni ng Board) proposed anendnents to the



LDRs in a report and draft ordi nance, which included anmendnents
that coul d be passed through the | ocal ordinance process and
anendnents that woul d require conprehensive plan anendnents
before they could be inplenented. WMjor conponents of the
proposed anendnents that could be passed by | ocal ordinance

wi t hout conprehensive plan anendnents included the concepts of

m xed uses in the Conmercial General (GC), Resort Facilities
(FRM 30), and the Resort Facilities H gh (RFH-50) zoning
classifications; accessory uses; density/intensity averagi ng;
grand-fat hering existing hotel/notel density for redevel opnent
in CG RFM 30, and RFH-50; a height redefinition, giving an
additional five feet in height to all zoning categories; bulk

st andar ds- hei ght bonuses (height increase incentive plan) in CG
and RFH-50; and devel opnent agreenents. The proposed anmendnents
requi ring anendnents to the conprehensive plan included the
concepts of density bonuses in RFH 50; floor area ratios in RFM
30 and RFH-50; increase in hotel/notel density in CG and
transfer of devel opnent rights.

9. On May 3, 2002, the City manager and the City planner
prepared and submtted to the nmayor and nenbers of the Cty
Commi ssi on a nmenorandum identifying those proposed changes to
the LDRs that could be addressed by the |ocal ordi nance process
and those that would require anmendnents to the conprehensive

pl an.



10. On May 21, 2002, a Commi ssion Wrkshop Session was
hel d during which a first draft ordi nance was presented to the
Cty Commssion. The first draft ordi nance del eted proposed
changes to LDRs that would require changes to the Gty's
Conprehensive Plan. Ellsworth voted in favor of passing
proposed nodifications to the Cty's LDRs.

11. The first draft ordi nance was incorporated into
Resol ution 02-48 for the draft ordinance's second readi ng and
consideration on May 28, 2002. At the neeting on May 28, 2002,
El |l sworth voted in favor of referring Resolution No. 02-48 to
t he Pl anning and Zoni ng Board for review and recommendati on.
The City Conmission's vote to pass Resol ution 02-48 and refer
the ordinance to the Planning and Zoni ng Board was not nerely a
mnisterial act. Rather, it was a required step in the process
of adopting the anendnents to the LDRs.

12. The draft ordinance referred to the Pl anning and
Zoni ng Board included the foll ow ng proposed changes to the
LDRs:

a. Various definitions applicable to LDRs, including
definitions for density, density averaging, floor area ratio,
and transfer of devel opnent rights.

b. Anendnents to the Property Devel opment Regul ati ons
applicable to GC, RFM 30 and RFH-50 permtting m xed uses under

the following conditions: "M xed uses shall not exceed, in



conbi nati on, the respective nunber of units per acre and fl oor
area ratio permtted, when allocated in their respective
proportion to the total |ot area.”

c. A new section relating to m xed uses, which authorized
m xed-use devel opnents within CG RFM 30, and RFH 50; required
site plan review for all proposed m xed-use projects;
established rules for special exceptions for m xed-use projects;
and provided for an unspecified percentage reduction in the
parking requirenments for a m xed-use project when it is
determ ned that peak demand for parking of the various uses
occurs at different tines.

d. A new section permtting density/intensity averaging
bet ween RFH 50, RFM 30, and GC for either hotel/notel uses or a
nm xed-use devel opnent that has a hotel/notel as the predom nate
use; providing that the shifting of any density/intensity could
be used either between the same land districts or froma | ower
density district to a higher density district; and requiring
that any project using density/intensity averagi ng would require
witten evidence of such averaging in a devel opnent agreenent to
be recorded with the Cerk of the Grcuit Court.

e. A new section establishing a height incentive increase
pl an, permtting an increase in the maxi num all owabl e hei ght for

hotel s/notels in the RFH 50 and GC | and use districts.



f. A new section providing for devel opnent agreenents
subject to the follow ng requirenents:

(1) Any interested party nmay nake a proposal for a
devel opnent agreenent at any tinme prior to the conpletion of
di scretionary approvals for the devel opnent of a project. Such
a proposal shall be formulated with the applicant and the Gty
manager .

(2) A proposed devel opnent agreenent shall be adopted,
anended, or resolved by follow ng the procedures outlined in
Chapter 163, Florida Statutes, for devel opnent agreenents. At a
mnimum the Gty Comm ssion shall hold a public hearing
following the notification procedures set forth in Section 70-
12 of the Cty Code.

(3) Devel opnent agreenent shall be adopted by ordi nance
and may be anended by nutual consent of the parties to the
agreenent or their successors in interest.

13. After conpleting its review of the proposed changes to
the LDRs, the Planning and Zoning Board referred the proposed
changes to the Gty Comm ssion with recomendations for
nodi fi cations. The recommendati ons were summari zed as fol |l ows:

The nost significant reconmendati on bei ng
made by the Pl anning and Zoni ng Board

i nvol ves density averagi ng and the hei ght
incentive increase plan. The Board is
recommendi ng that both tools be placed under

the unbrella of Devel opnent Agreenments so
that there can be nore control over how and



when such tools are used. |In addition, they
are recomendi ng that the height incentive

i ncrease plan can only be used north of
104t h Avenue to John's Pass and shall apply
only to parcels that are one (1) acre or
nore in size.

Finally these recommended changes i ncl ude
the requi renent that any such devel opnent
agreenment woul d be revi ewed and approved by
t he Pl anning and Zoning Board prior to the
City Conm ssion taking action on the

devel opnent agreenent. |In that manner, a
second set of checks and bal ances will occur
prior to the density averaging and the

hei ght incentive increase plan being
utilized.

14. The Gty planner was directed by the Cty Conm ssion
to work up a draft ordinance including the nodifications
recommended by the Planning and Zoning Board. The draft
ordi nance was desi gnated Ordi nance No. 02-06.

15. On Cctober 8, 2002, the City Conmm ssion considered on
first reading Odinance No. 02-06, which reflected the proposed
changes to the LDRs as proposed by City staff as nodified by the
recomendati ons of the Planning and Zoning Board. At the
neeting, the City planner noted two problens with the proposed
ordinance as it related to the provisions relating to the height
i ncentive increase plan included as part of the devel opnent
agreenent provisions of the LDRs. First, there was an
i nconsi stency between the first sentence of the proposed

ordi nance applicable to RFH-50 and CG with the provisions of

subsection (4) applicable to RFH, RFM-30 and CG The City
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pl anner recommended that the height incentive increase plan be
applied only in RFH50. Second, the Gty planner recomended

deletion of the restriction that the height incentive increase
pl an apply only north of the 104th Avenue, because Cty staff

had advised that the Cty could not split a |land use district

for disparate treatnent.

16. The City planner's suggested changes were accepted by
the City Conm ssion, and the proposed ordi nance was passed
forward to second reading. Ellsworth participated in the vote
on Cctober 8, 2002, voting in the affirmative on noving the
proposed ordi nance to second readi ng.

17. On Cctober 22, 2002, the City Conm ssion considered on
second reading Ordinance No. 02-06, as nodified by the Cty
Commi ssion on first reading on Cctober 8, 2002. Ellsworth
participated in the vote on October 22, 2002, voting with the
majority to approve the ordi nance. The votes taken by the Gty
Comm ssion on Cctober 8, and 22, 2002, were steps that were
necessary in the process to anmend the LDRs.

18. Resolution No. 02-48 and Ordinance 02-06 (at its
initial reading on October 8, 2002, and as finally passed on
Cct ober 22, 2002) had nodifications that were beneficial to
| andowners on Treasure |sland.

19. The total acreage of land in the Gty is 766.4885

acres. O the total acreage, 40.4860 acres are zoned CG
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46. 3162 acres are zoned RFM 30, and 46. 3162 acres are zoned
RFH 50.

20. At the tinme of Ellsworth's votes for Resolution 02-48
and Ordinance 02-06, he was enpl oyed as the general nanager of
John's Pass Marina, Inc., and also worked for Gator's on the
Pass, Inc. Agnes Rice is the sole owner of John's Pass Mari na,
Inc., and has an ownership interest in Gator's on the Pass, Inc.

21. John's Pass Marina, Inc., owned 1.59 acres of property
zoned CG at 12795 CGulf Boul evard/ Ki ngfish Drive where John's
Pass Marina is | ocated. The property owned by John's Pass
Marina, Inc., conprises slightly nore than 3.9 percent of the
property zoned CGin the City.

22. Agnes Rice individually owned several parcels of |and
inthe City, at various |locations, at the tine that Ellsworth
voted on Resol ution 02-48 and Ordi nance 02-06. Mst of the
properties owned in the Kingfish Point area are owned by
Ms. Rice, including the "Rock House" property, which is
.91 acres located on the western side of Gulf Boul evard at
12714 Gulf Boulevard and is classified as RFH-50. Ms. Rice
al so owmns three other parcels on the western side of Culf
Boul evard which are classified as RFH-50: .14 acre at
12717 Sunshine Lane; .12 acre at 12721 Sunshi ne Lane; and
.02 acre with an address listed as Coney Island. Ms. Rice's

total acreage classified as RFH 50 is 1.19 acres.
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23. Agnes Rice al so owns other properties in the Kingfish
Poi nt area, including properties upon which the follow ng
busi nesses are |located: Gator's Café and Sal oon, Gator's G ft
Shop, Majesty Cruise Lines office, sone rental properties, a
parasailing business, and a high and dry boat storage. O these
properties owned by Agnes Rice, 3.92 acres are classified as CG
.6 acre at 12766 Gulf Boulevard; 1.89 acres at 12781 Kingfish
Drive; .78 acre at 12783 Culf Boul evard; and .65 acre at 12725
Gul f Boul evard. Less than one acre of the property owned by
Agnes Rice in the Kingfish Point area was cl assified as
residential: .19 acre lot, three .12 acre lots, one .11 acre
ot and .08 acre lot at 12700 to 12714 Lagoon Drive and
110 127t h Avenue.

24. The properties owned by John's Pass Marina, Inc., and
Agnes Rice that were zoned CG were affected by the votes
El Il sworth cast for Resolution 02-48 and O dinance 02-06. There
are properties owned by Agnes Rice on Treasure |sland, other
than property zoned CG which were affected by the votes
El Il sworth cast for Resolution 02-48 and O di nance 02-06.

25. The 1.59 acres in the CG Il and use category owned by
John's Pass Marina, Inc., at the tine of the subject votes,
constituted the foll ow ng percentages of |and on Treasure

| sl and: approximately 3.92 percent of the total acreage of CG
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1.81 percent of the conbined acreage in CG and RFH-50; and 1.18
percent of the conbined acreage in CG RFH-50, and RFM 30.

26. Considering the 1.59 acres in CG owned by John's Pass
Marina, Inc., plus the 3.92 acres of CG owned by Ms. Rice on
Ki ngfish Point, the total acres in CG owned by Ms. R ce and her
corporation at the tinme of the subject votes constituted the
foll ow ng percentages of |land on Treasure Island: 13.6 percent
of the total CG 6.26 percent of the conbi ned acreage in CG and
RFH 50; and 4.1 percent of the conbined acreage in CG RFH-50,
and RFM 30.

27. Considering the 1.59 acres in CG owned by John's Pass
Marina, Inc., plus the 3.92 acres of CG owned by Ms. Rice on
Ki ngfish Point plus the 1.19 acres of RFH 50 owned by Ms. Rice
north of 127th Avenue, the total 6.7 acres CG and RFH-50 owned
by Ms. Rice and her corporation at the tinme of the subject
votes constituted the followi ng percentages of |and on Treasure
Island: 7.6 percent of the conbined acreage in CG and RFH-50
and 4.99 percent of the conbined acreage in CG RFH 50 and
RFM 30.

28. Wen interviewed by an investigator for the Comm ssion
on Ethics in this case prior to Ellsworth's voting on O dinance
02-06 on COctober 8 and 22, 2002, Ellsworth advised the
i nvestigator that he was enployed by A E. Rice, Inc. Ellswrth

was not enployed by AAE. Rice, Inc., at the tine he told the
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i nvestigator that he was enployed by A .E. Rice, Inc., and he has
never been enployed by AAE. Rice, Inc., which does not exist.

29. A fewnonths after his interviewwth the
i nvestigator, Ellsworth advised the investigator that he was
enpl oyed by Kingfish Restaurant and Lounge, Inc., and John's
Pass Marina, Inc. Ellswrth also advised the investigator that
he did not know whet her either of those corporations owned
property on Treasure |sland.

30. It is clear that prior to his voting on Cctober 8
and 22, 2002, Ellsworth viewed hinself, without regard to the
corporation that was issuing his paycheck, as working for the
Rice famly and, in particular, Agnes Rice. He described
Ms. Rice as the "matriarch.” 1In the past, Ellsworth had
abstai ned fromvoting on matters involving "[a]ny piece of
property that the [Rice] famly owned."” He described his
abstention as follows:

| have recused nyself fromvoting on
anyt hi ng that has gone down here. . . . Any
pi ece of property that the fam |y owned.
Even so mnute as having a fund raiser for a
fishing tournament, you know a fishing

tour nanent fund rai ser where all the noney
goes to charity. W've been involved with
that for ten years. You know and | have to
recuse nyself fromvoting on that saying yes
or no where they can have a tent up because
there m ght be sone type of nonetary gain

t here. Because we do own a restaurant,
there is a bar there, | say we do |I'm doi ng

that. The Ri ces own a bar and restaurant
here and yes even if the noney goes to

15



charity sonebody could go in and buy
cocktails and that would ultimtely benefit

nmy enpl oyer.
Ell sworth recused hinself fromvoting on matters involving any
pi ece of property owned by the Rice fam |y based on an inform
opi nion obtained in 1998 by the City attorney fromthe
Conmi ssi on on Ethics concerning the propriety of Ellsworth
voting on matters that were being presented to the City by the
Rice famly.

31. Prior to his votes in Cctober 2002, Ellsworth had been
advised by the City attorney that the facts and circunstances
could justify Ellsworth abstaining on voting on the LDR
anmendnents. I n making his assessnent and giving advice to
Ellsworth, the City attorney was of the opinion that Ellsworth
was directly or indirectly enployed by sone of the entities that
were involved in the ownership of the property on the north end
of Treasure Island. The City attorney never advised Ellsworth
that Ellsworth had a conflict, but he felt that it was a close
call and abstention would be supportabl e.

32. On or about Septenber 25, 2002, Ellsworth spoke to
Comm ssion on Ethics staff counsel, Chris Anderson, by
tel ephone. Ellsworth told Anderson that the Gty was
consi dering sone changes in the LDRs that woul d have an i npact
on sone persons or conpanies that he worked for who were

property owners or had an interest in the LDRs. Ellsworth told
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Anderson that there was an active conplaint currently before the
Et hi cs Conmm ssion on the subject of the vote. Ellswrth advised
Ander son that the anmount of |and owned by persons or conpanies

t hat he worked for was "nine acres, seven commercial."”

33. Anderson told Ellsworth that in view of the fact there
was an active conplaint on essentially the sane activity, he
shoul d not vote on the changes to the LDRs when it cane back to
the Gty Comm ssion for a vote. Anderson also had a "size-of -
cl ass" discussion with Ellsworth regarding the size of the |and
owned relative to the size of land affected. Ellsworth advised
that his enpl oyer or the people he worked for was the biggest or
one of the biggest |andowners.

34. A few days after Anderson spoke with Ellsworth, Tim
Ferguson, the sane attorney who had been retai ned by Agnes Rice
to | obby the City Commi ssion concerning the changes to the LDRs,
spoke with Anderson. Ferguson told Anderson that he was
representing Ell sworth and asked essentially the sane questions
that Ellsworth had asked. Ferguson also wanted to know if the
Conmi ssion on Ethics would i ssue an advi sory opinion on
Ell sworth's voting in the upcom ng votes on changes to the LDRs.
Ander son advi sed Ferguson that the practice of the Conm ssion on
Et hi cs under the circunstances was to defer to the active

conplaint and investigative facts rather than i ssue an advisory
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opi nion. Anderson enphasized to Ferguson that Ellswrth should
not vote and that Ellsworth |likely had a voting conflict.

35. A few days before Ell sworth spoke with Anderson,
Anderson had a conversation with the Gty attorney concerning
Ell sworth voting on the changes to the LDRs. Anderson told the
City attorney that Ellsworth was "going to step on a snake
twce; it's a no-brainer; don't vote on it again when it cones
back. "

CONCLUSI ONS OF LAW

36. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2004).

37. The Comm ssion, through its Advocate, is asserting
that Ellsworth violated Subsection 112.3143(3)(a), Florida
Statutes. The Conm ssion has the burden to establish the
violation by clear and convi nci ng evidence. Lathamyv.

Conmi ssion on Ethics, 694 So. 2d 83 (Fla. 1st DCA 1997).

38. Subsection 112.3143(3)(a), Florida Statutes, provides:

No county, municipal, or other local public
of ficer shall vote in an official capacity
upon any neasure which would inure to his or
her special private gain or |oss; which he
or she knows would inure to the speci al
private gain or loss of any principal by
whom he or she is retained or to the parent
organi zati on or subsidiary of a corporate
princi pal by which he or she is retained,

ot her than an agency as defined in s.

112. 312(2); or which he or she knows woul d
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inure to the special private gain or |oss of
a relative or business associate of the
public officer. Such public officer shall,
prior to the vote being taken, publicly
state to the assenbly the nature of the
officer's interest in the matter from which
he or she is abstaining fromvoting and,
within 15 days after the vote occurs,

di scl ose the nature of his or her interest
as a public record in a menorandum fil ed
with the person responsible for recording
the m nutes of the neeting, who shal

i ncorporate the nenorandumin the m nutes.

39. In order to establish a violation of Subsection
112. 3143(3)(a), Florida Statutes, the foll ow ng el enents nust be
proven:

1. Respondent nust have been a county,
muni ci pal or other public officer serving on
a col |l egial body.

2. Respondent nust have:

a. voted in his official capacity on a
nmeasure whi ch woul d have inured to
Respondent's own special private gain or
| oss,

or

b. wvoted in his official capacity on a
nmeasur e whi ch Respondent knew woul d have
inured to the special private gain or |oss
of a principal by whom Respondent was
retained or to the parent organi zation or
subsi diary of a corporate principal by which
Respondent was retai ned,

or

c. voted in his official capacity on a
measur e whi ch Respondent knew woul d have
inured to the special private gain or |oss
of a relative or business associate of
Respondent .

40. Ellsworth was a city comm ssioner serving on the City

Conmmi ssion at the tine of the votes. He voted in his officia
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capacity as a city comm ssioner when he voted on Resol ution 02-
48 and Ordi nance 02-06.

41. At the tinme of his voting, Ellsworth knew that the
anmendnents to the LDRs woul d affect Agnes Rice and John's Pass
Marina, Inc. Technically, he received a salary fromJohn's Pass
Marina, Inc., and Gator's on the Pass, Inc. However, the
evidence is clear and convincing that Ellsworth considered
himsel f to be enployed by the Rice famly, and, in particular,
Agnes Rice at the time of this voting. H's statenents to the
i nvestigator for the Comm ssion on Ethics, his conversation with
the staff attorney for the Florida Conm ssion on Ethics in
Sept enber 2002, and his past practice of abstaining on voting on
matters involving [ and owned by the Rice fam |y support this
concl usi on.

42. It is clear that, without considering his relationship
with Agnes Rice, Ellsworth was enpl oyed by John's Pass Mari na,
Inc., and, therefore, John's Pass Marina, Inc., was a
“principal" by whomEllswrth was retained. In CEO 84-108, the
Fl ori da Comm ssion on Ethics stated:

Section 112. 3143, Florida Statutes, as
anended by Chapter 84-357, Laws of Florida,
prohi bits a municipal public officer from
voti ng upon a neasure which inures to his
speci al private gain, and from know ngly
voting on a neasure which inures to the
speci al gain of a principal by whomhe is

retained. In previous opinions interpreting
the identical l|anguage in the fornmer |law, we
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have advised that a public official's

enpl oyer is a "principal by whomhe is

retained." See CEO 78-27, CEO 79-76, CEO

81-52 and CEO 82-53. As the Legislature

chose to use the sane | anguage when

designating the situations in which a public

of ficial must now abstain fromvoting, we

are of the opinion that our prior

interpretations remain valid.

Accordingly, we find that the subject Town

Counci| nmenmber woul d be prohibited from

voting on a measure which inures to the

speci al gain of the corporation which

enpl oys him

43. I n determ ning whether there was a special gain to the

princi pal by whom Ell sworth was retai ned, an exam nation nust be
made "in part on the nunber of persons who woul d be affected
(size of class) and in part on whether the gain would be renote
or speculative."” CEO 92-37. 1In cases where the Comm ssion on
Et hi cs has exam ned the size of class of those who stand to
benefit froma neasure voted on, the Comm ssion on Ethics has
typically found a voting conflict where the affected interest is
nmore than one percent of the total. See CEO 92-37 (two percent
and ei ght percent of property affected is sufficient for
conflict); CEO 90-64 (1.8 percent or 2.7 percent of property to
be affected is sufficient, stating: "W have concluded that no
voting conflict was presented in other situations where the

interests of the public official involved one percent or |ess of

the affected class.").
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44. I n the nost conservative scenario--taking only that
property owned by John's Pass Marina, Inc., 1.59 acres, and
dividing it by the total acreage in CG RFH 50, and RFM 30,

134. 2518 acres--the resulting percentage of property owned by
one of the principals who retained Ellsworth is 1.18 percent of
the affected class. Wen the property owned individually by
Agnes Rice in land categories CG and RFH-50 is added to the m x,
the total property owned by Ellsworth's principals is 6.7 acres,
which is 4.99 percent of the conbined CG RFH-50, and RFM 30.

45. The gain to John's Pass Marina, Inc., and to Agnes
Ri ce was not speculative. It is clear that Agnes R ce was
seeki ng amendnents to the LDRs that would provide nore flexible
use for the I and she owned, including the | and owned by her
corporation, John's Pass Marina, Inc. |In CEO 92-37, the Florida
Comm ssion on Ethics opined that although a vote to include
certain property in a historic district designation would not
affect zoning of the property, "the ability to increase the
nunber of dwelling units in a structure is certainly gain of a
tangi bl e nature, as is freedomfrom an additional or onerous
step or process in order to denolish a structure to allow a nore
profitable use of the property.” 1d. at 3. Simlarly, the LDR
anendnents voted on by Ellsworth contained provisions that woul d
all ow an increase in the nunber of units in certain buildings by

density averaging, as well as increased height, m xed uses, and

22



ot her enhancenents that would increase flexibility for future
devel opnents of the affected property.

46. The vote taken on May 28, 2002, and Cctober 8 and 22,
2002, were required steps in the LDR process. 1In CEO-93-10, the
Comm ssion on Ethics opined that "a vote to refer a zoning
petition to a city's zoning departnent prior to a vote on the
proposed zoni ng change itself, where a vote not to refer the
petition would have effectively killed the petition . . . is not

merely prelimnary or procedural.” 1d. at 3, citing, Chavez v.

City of Tanpa, 560 So. 2d 1214 (Fla. 2d DCA 1990).

47. In Chavez v. City of Tanpa, the court disagreed with

the hearing officer's construction of Subsection 112.3143(3),
Florida Statutes, and stated:

Under the hearing officer's construction,
the official votes taken by the council are
severable. Sonme--conflicts of interest
occurring at a procedural step--are
permtted. Qhers--conflicts occurring at a
substantive step--are not. In a case like

t he one before us, that seens to be a

di stinction without a difference. The
result for the appellant is the sane. The
failure to obtain a majority vote at any
step along the path fromthe filing of the
petition to the final passage as an

ordi nance effectively killed it. . . . In
the words of section 112.4143(3), "no .

| ocal public officer shall vote in his

of ficial capacity upon any neasure mhich
inures to his special private gain.

The | egi sl ature makes no distinction mhether
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the conflicting vote occurs at the
begi nning, the mddle, or the end of the
zoni ng change procedure.

560 So. 2d at 1216, n. 4.

48. The evidence is not clear whether the vote taken on
May 21, 2002, was a prelimnary vote or whether it was a
necessary part of the process to anend the LDRs. Accordingly,
t he Advocate has not established by clear and convincing
evi dence that Ellsworth violated Subsection 112.3143(3)(a),
Florida Statutes, when he voted on May 21, 2002. The Advocate
has established by clear and convincing evidence that Ellsworth
vi ol ated Subsection 112.3143(3)(a), Florida Statutes, when he
voted on Resol ution 02-48 on May 28, 2002, and when he voted on
O di nance 02-06 on Cctober 8, and 22, 2002.

49. Subsection 112.317(1)(d), Florida Statutes, provides
for penalties for a violation of a provision of Part |1l of
Chapter 112, Florida Statutes, which includes a violation of
Subsection 112.3143(3)(a), Florida Statutes. For penalties for
former public officers, Subsection 112.317(1)(d), Florida
Statutes, provides:

(d) In the case of a fornmer public officer
or enpl oyee who has violated a provision
applicable to forner officers or enpl oyees
or whose violation occurred prior to such
officer's or enployee's |eaving public

of fice or enploynent:

1. Public censure and reprimnd.
2. Acivil penalty not to exceed $10, 000.
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3. Restitution of any pecuniary benefits
recei ved because of the violation commtted.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMMENDED t hat a final order be entered finding that
Irving Ell sworth violated Subsection 112.3143(3)(a), Florida
Statutes, and recommendi ng the inposition of public censure and
reprimand, and a civil penalty of $5, 000.

DONE AND ENTERED this 11t h day of January, 2006, in

Tal | ahassee, Leon County, Florida.

oo B Harll

SUSAN B. HARRELL

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of January, 2006.

ENDNOTE

1/ Unless otherw se provided, references to the Florida
Statutes are to the 2002 version.
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COPI ES FURNI SHED

James H. Peterson, Ill, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Mar k Herron, Esquire

Messer, Caparello & Self, P.A
Post O fice Box 1876

Tal | ahassee, Florida 32302-1876

Kaye Starling, Agency Cerk

Comm ssion on Ethics

3600 Maccl ay Boul evard, South, Suite 201
Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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